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Driving Through Denver and
Defending the Gun

By Thomas C. Miller

to a year in jail should they pass

through the City & County of
Denver.! A 1993 Denver Post/News 4 poll
found that of the 32 percent of Colorado’s
adult population who own handguns, one-
fourth had carried his or her firearm in the
car or on his or her person in the past year
for self-protection.? That amounts to eight
percent of the adult citizens of Colorado.

Denver has the toughest gun control laws
of any Colorado municipality. Under §38-
117(b) of the Denver Revised Municipal
Code (D.RM.C.), an armed citizen may be
charged with the class 2 misdemeanor of
Possession of a Dangerous Weapon. That
means that any loaded gun in the posses-
sion of any citizen in Denver in his or her
automobile offers both the option of self-
defense and the specter of imprisonment.
The charge carries a potential $1000.00 fine,
forfeiture of the firearm and the high proba-
bility of a jail sentence. Upon police discov-
ery of the firearm in the citizen's vehicle,
the second charge of Carrying a Concealed
Weapon under D.RM.C. §38-117(a) is
almost universally filed. That doubles the
stakes by charging a second class 2 misde-
meanor. The aggressive sentencing policy
adhered to in the Denver Municipal Court
assures the law-abiding citizen who carries
a firearm for self-defense of an unforget-
table experience in the criminal justice sys-
tem.

Fortunately, through the use of affirma-
tive defenses in pretrial motions, Denver
City Attorneys will often plead the charge
down to a deferred prosecution, deferred
sentencing, and in rare instances, a dis-
missal. A slim chance exists for the return
of the firearm, provided the accused citizen
has a clean criminal history. Lawyers often
look for affirmative defenses arising either
in the Denver ordinances or Colorado
statutes dealing with concealed weapons to
defend the case. Those do not work. The
Denver City Attorney's Office has success-

O ver 200,000 Colorado citizens face up

fully argued that Denver's status as a home-
rule municipality gives the city authority to
regulate concealed weapons. The solution
lies outside the lines of the home-rule argu-
ment.

THE BEST OF BOTH
WORLDS

Beginning with former Denver Chief of
Police, Jim Collier, and continuing in the
current administration of Chief David
Michaud, the City and County of Denver has
found the best of both worlds in obtaining
convictions for both carrying a concealed
weapon and possession of a dangerous
weapon. Although advised to issue applica-
tions for a concealed weapons permit,?
under a 1994 Colorado Court of Appeals rul-
ing, Miller v. Collier, the Denver Police
Department continues the questionable
policy of routinely refusing to provide and
denying all applications. In a similar case
in Califomnia, relied upon in Miller v. Collier,
the court found such a policy a violation of
an applicant’'s equal protection rights?.

Currently the Denver Police Department
calls for issuance of a concealed weapons
permit only under the aegis of a “true and
compelling need.” Police officials have left
that term undefined in defiance of Miller v.
Collier, which stated that “reasonable guide-
lines” must be universally applied to all
applicants. Still, Chief Michaud has issued
four (4) concealed weapons permits to civil-
ians. Those four permits were issued to city
building inspectors, none of whom was
identified as having a true and compelling
need, according to the applications uncov-
ered during discovery in the Miller v. Collier
case. That discovery still lacks identification
of retired Denver Police Officers who rou-
tinely receive concealed weapons permits,
without a “true and compelling need,” as a
“perk” for having worked for Mr. Michaud.

With Denver's history of rigorous enforce-
ment of handgun prohibitions and uniform

denial of concealed weapons applications
and permits, any citizen who keeps a gun in
her vehicle sits in the cross hairs of what
amounts to a predatory criminal justice sys-
tem. Those citizens in the Colorado Springs
area, where El Paso County Sheriff John
Anderson, who ran on a platform of non-
discriminatory issuance of permits in 1994,
has issued about 3500 concealed weapons
permits, had better hold their breaths when
passing through Denver. Although a con-
cealed weapons permit issued in any juris-
diction is valid statewide, it provides only
an affirmative defense to the charge in
Denver. That application of an affirmative
defense is a jury question, not an exception
that leads to an automatic dismissal.
Nevertheless, affirmative defenses offer
most often the only resolution to the
charges that arise under DRM.C. §38-
117(a) and (b) when carrying a firearm in
the automobile.

THE DENVER ORDINANCE
In pertinent part, the Denver Revised
Municipal Code weapons ordinance states:
(a) It shall be unlawful for any person,
except a law enforcement officer in the
performance of duty, to wear under
their clothes, or concealed about their
person any dangerous or deadly
weapon, including, but not by way of
limitation, any pistol, revolver, . . .

{b) It shall be unlawful for any person,
except a law enforcement officer in the
performance of duty, to carry, use or
wear any dangerous or deadly weapon,
including but not by way of limitation,
any pistol, revolver, . ..

Section 38-117(d) states:

(a) In addition to any other penalty
imposed by lawful authority, every per-
son convicted of any violation of this
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